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Dear Mr. Bradley:

_You ask whether the Texas State Board of Public
Accountancy may withhold the examination booklets from
candidates for the Uniform CPA Examination. You state that
traditionally the candidates’ booklets were made available
following each examination. Beginning with the November
1989 examination, your practice complied with the National
Association of the State Boards of Accountancy’s Examination
Review Board, and Texas candidates were not allowed to
personally remove their booklets from the exam site, but
were permitted to affix postage to their booklets for
mailing by the Board the day following the examination. The
board now would 1like <to make all examination questions
unavailable to any person.

It appears that the board is using an examination
provided by the National Association of State Boards of
Accountancy, as authorized by section 15(a) of article 41a-1
V.T.C.S, the Public Accountancy Act of 1979, You do not
state whether the board, in using the National Association
exam, has also agreed ¢to provide examination booklets to
candidates in accordance with these guidelines. We do not
know whether such an agreement exists nor do we consider
what effect it might have on the board’s plan.

Section 12 of the Public Accountancy Act of 1979,
V.T.C.S5. art. 4i1a-1, sets out the requirements for receiving
the certificate of a "Certified Public Accountant,” which
include passing an examination. V.T.C.S. art. 4la-1, §
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12(a) (7). Section 15 describes the examination procedure.
The bocard is required to send the exam results to the
persons who took the exam not later than the 30th day after
the day on which the board receives the results. V.T.C.S.
art. 4la-1, § 15(b). Section 15(g) provides as follows:

An applicant who has fajled any such
examination or reexaminations shall have a
right to request a copy of the questions and
the answers thereto made by him upon any such
examination with the grade clearly shown, and
the board shall forthwith comply with such
regquest by delivering by registered or
certified mail to such applicant a true copy
of the questions and his answers thereto.
The board may <c¢harge such applicant a
reasonable fee therefor, and such regquest by
the candidate must be made within six months
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thereafter.  (Emphasis added.)

This section entitles an applicant who failed the exanm
to get "a true copy" of the exam questions and his answer.
This right comes into existence only after the exam has been
graded and the applicant has received a failing grade. This
provision does not give any examinee the right to remove an
examination booklet from the examination rocom immediately
aftter the exam, nor does it give examinees a right to have
the booklets sent to them the next day. It does, however,
give the examinee who complies with its terms the right +to
receive a copy of the questions as well as his answers.
Thus, it entitles him to a copy of an examination booklet
that is the source of exam guestions.

Section 15(a) states in part that the "board by rule
may adopt a system for the maintenance of the security angd
integrity of the examination." Rules adopted in accordance
with this provision may not limit or repeal the right of a
failing examinee ¢to receive a copy of the questions and
answers pursuant to section 15(g). An administrative agency
may adopt only such rules as are authorized by and
consistent with their statutory authority. Texas Fire &
Casyalty Co. v. Harris Cou il Bo d., 684 S.W.2d 177
(Tex. App. [14 Dist.) 1984, writ ref. n.r.e.). It may not
adopt rules imposing restrictions that are inconsistent with
its statute. JId4.

You also ask whether section 15(g) provides a special
right of access under the Open Records Act. Section
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3(a) {22) of the Open Records Act provides as exception from
public disclosure for "test items developed by licensing
agencies." V.T.C.S. art. 6252~17a, § 3(a){22). This open
records exception does not change or limit ¢the right of a
failing student to receive a copy of the exam questions and
"his answers pursuant to section 15(g) of article 41la-1,
Vv.T.C.S. See Open Records Decision No. 451 (1%86). Section
3(a)(22) would apply to request for exam questions made by
nembers of the public under the Open Records Act.

hof S T T Y ) ol PR | ‘-Q‘b eshem hame Faldtad Wia A T -
A4Sl PUNLHGALY 'll‘l' “ll ﬂyp&&vﬂllb WiV MET LG LLGH HJ.B “AQIR

makes a request pursuant to section 15(g) of article d4la-1
V.T.C.S5., for a copy of the exam questions and his answers,
the State Board of Public Accountancy 1is required by that
provision to mail a true copy of the exam questions and his
answers to him. The Board is not required by article 4i1a-1,’
Vv.T.C.S8. or the Open Records Act, article 6252-17, V.T.C.S.
to give copies of examination bocklets to persons other than
applicants who have failed the exam and who make a request
pursuant to section 15(g).

Yours very truly,

__\<.E 3 C,ﬂﬂ.ln/\-té..'n.—

Susan Garrison
Assistant Attorney General
Opinion Committee
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